
STATE OF NEW YORK.
STATE TAx COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f

LAMPERT COMMI]NICATIONS, INC.

For a Redeterminat ion of a Def ic iency or
a Revlsion of a DeEerminatLon or a Refund
of Franchise tax on Corporat ions
Taxes under Art ic le(B} 9-A 

^ 
of the

Tax Law , f or the Year (plgglRq5;*{{S Lgl4 .

State of New York
County of Albany

Carmen Mottolese

she is an employee of

age, and that on the

N o t i c e  o f  D e c i s i o n

r:nications, rnc (rcexxt9gH*tWrXf,)

by enclosing a true eopy thereof in a

AFFIDAVIT OF MAILING

rhe Departmenr', :"; : :"; : :  
":-":",",": :r:"; :": :": ,

Zgthday of Septernber , LV6 , she served the within

by (cert i f led) mail upon Lampert Cornm-

the petit loner ln the within proceedlng,

securely sealed postpaid l i l raPPer addressed

as follows: Lampert Conrnunications, Inc.
770 LexLngton Avenue
New York, New York 10021

and by deposit ing same enclosed in a postpatd properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the $gq119€gp*t06m(

XftSXXpetitioner herein and that the address set forth on said ltraPPer is the

last known address of the $OgXXqgg[XhUeKXftffi* petitioner.

Sworn

29th

to before me thts
' '1- '-;t+ '/.

/h.: rt* .,t Z?4/''-t'<;--

rA-3 (2/76>

,  L976.



srATE oF NEw.ionr .
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LAMPERT COMMUNICATIONS, INC
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat lon or  a Refund

AFFIDAVIT OF I'{AILING

ofFranchise tax on Corporations
Taxes under Art icle{g) 9-A of the
rax Law for the vea?(i**R*Fx:rEd(p>IL974.

SLate of New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and says that

she is an employee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the 29th day of September '  L976, she served the wiEhin

Notice of  Decis ion by (cerri f led) mall upon Martin Halpern &

ttilE pQ€rttor,.r ln the wlthln proceeding,11

Blumenfrucht ,  " '

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as fo l lows:  Mart in  Halpern & Jonah Blumenfrucht ,  C.P.A. 's
c/o Laventhol & Horwath
9L9 Third Avenue
New York, New York L0022

and by deposlt ing same 
'enClosed- 

in t posipafd properly addressed wrapper ln a

(post off ice or off iclal depository) under the exclusive care and custody of

the United States PosEal Service within the State of New York.

That deponent further says that the said addreasee ls the (representat lve

of the) pet i t ioner herein and that the address set forth on said wraPPer is the

l-asE knor,rn address of the (representat ive of the) pet i t loner.

Sworn to before me this

29 th  day  o f  September  ,  L976.

Jonah

rA-3 (2/76)



STATE TAX COMMISSION

STATE

DEPARTMENT OF

decis ion or  concerning any other  rnat ter

OF NEW YORK

TA)(ATION AND FINANCE..

tax
th is

reLat ive

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 )457-3S50

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Soptcnbar 49, L97tr

Inquiries concerning the computation of
due or refund allowed in accordance with

' Lery'srt tlonrnnrriJ.ce,tl,gng, Ine.
7?,1 l"exinston Araanrrs
)isry York, $$*t* Tork t"ffS?l

Gcsltlomstrl

Please take not ice of the SHCISIS!*
of the State Tax Commission enclosed herewith.

Pl-ease take further notice that pursuant to
Sect ion(t$ 1090 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the  da te  o f  th is  no t ice .

hereto may be addressed to the ufiepsi '. They
will be referred to the proper plv .

Enc.

Pet i t i one r r s Representat ive:

Taxing Bureau's Representat ive:

'/ 
{/-

tr" Gobvt'tt
$upemrf"xl*rg Tex
Itearl.n$,I Offt"eor

rA -L .12  ( r /76 )



STATE OF NHW YORK

STATE TAX COMMiSSION

In the Matter the Petit ion

I A M P E R T  C O M M U N I C A T I O N S ,  i N C .

for Redeterminat ion of a Def ic iency or for
Refund o f  Franch ise  Tax  on  Bus iness
Corpora t ions  under  Ar t i c le  9 -A o f  the
T a x  L a w b r  t h e  Y e a r  L 9 7 4 .

DECISION

Pet i t ioner ,  Lamper t  Communica t ions ,  Inc . ,  w i th  o f f i ces  a t

770 Lex ing ton  Avenue,  New York ,  New York  I0021,  has  f i led  a  pe t i t ion

for redeterminat ion of a denial  of  i ts c laim for refund of corporat ion franchise

t a x  p a i d  u n d e r  A r t i c i e  9 - A  o f  t h e  T a x  L a w  f o r  t h e  y e a r  L 9 7 4 .  ( F i l e  N o .  1 i 6 7 6 ) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,

a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade Center ,

N e w  Y o r k ,  N e w  Y o r k ,  o n  J u l y  1 4 ,  1 9 7 6 ,  a t  I : 1 5  P .  M .  P e t i t i o n e r  a p p e a r e d

by Mart in Helpern and Jonah Blumenfrucht,  CPA's. The Corporat ion Tax

B u r e a u  a p p e a r e d  b y  P e t e r  C r o t t y ,  E s q . ,  ( A l e x a n d e r W e i s s ,  E s q .  o f  c o u n s e l ) .

ISSUE

Whether the compensation paid employees who were not elected or

appointed as off icers of the corporation was properly includable in computing

the th i rd  a l ternat ive corporate tax under  the Tax Law,  sect ion 210,  Subd.  1(a)(3)

of

of
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FINDINGS OF FACT

1.  Pet i t ioner ,  Lampert  Communicat ions,  Inc. ,  (here inaf ter  Lampert )  ,

t imely f i led i ts New York State Corporation Franchise Tax Reporl under

Article 9*A of the Tax Law for the year 1974 and paid the computed tax of

$4 ,348 .  00 .

2 .  On  May  30 ,  1975 ,  pe t i t i one r ,  Lamper t ,  f i l ed  a  c la im  fo r  c red i t

or refund of corporation tax paid, stating that in computing the tax due under

the income-pius-compensat ion method,  the pet i t ioner  had erroneously  inc luded

salar ies paid to  cerLain ind iv iduals  who were not  actual ly  o f f icers.  Recomputat ions

were submit ted,  e l iminat ing $116,050.00 paid to  four  persons whom pet i t ioner

had inc iuded as v ice-pres idents.  Pet i t ioner ,  Lampert ,  requested a refund of

$3 , t 33 .00 ,  t he  c l a imed  t ax  ove rpaymen t .

3.  On August  B,  1975,  the Corporat ion Tax Bureau sent  pet i t ioner ,

Lampert ,  a  not ice of  d isa i lowance of  i ts  c la im.

4.  Pet i t ioner ,  Lampert ,  f i led a pet i t ion,  dated September 17 ,  1975,  for

redetermination of a deficiency or for refund of tax.

5.  The four  "v ice-pres idents"  whose compensat ion pet i t ioner ,  Lampert ,

sought to exclude in i ts recomputation of the corporation tax for 1974,were

account  representat ives.  Pet i t ioner ,  Lampert ,  was an adver t is ing agency.

These account  representat ives were compensated on a commiss ion basis  wi th

drawing accounts.  They were known in  the industry  as v ice-pres idents so as

to enhance their prestige with potential customers. Neither the Board of Directors,
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nor  the execut ives of  pet i t ioner ,  Lampert ,  appointed or  e lected these

"v ice-pres idents"  as corporate of f icers.  Thei r  use of  s tat ionery and business

cards wi th  the t i t le  "v ice-pres ident"  was open and notor ious,  and was a

practice permitted and approved by petit ioner, Lampert.

6 .  Pet i t ioner ,  Lampert ,  des ignated the "v ice-pres idents"  as of f icers

in  repor t ing the compensat ion to  of f icers on Schedule E of  the U.S.  Corporat ion

Income Tax Return,  Form 1L20,  for  the tax year  I974.  Pet i t ioner ,  Lampert ,  asser ted

that  these ind iv iduals  had no genera l  dut ies or  responsib i l i t ies wi th in  the

company but were merely account representatives using a t i t le which was

standard in the advert ising industry.

COJCLUSTONS OF rAW

A. That  an e lected or  appointed of f icer  inc ludes any of f icer ,

irrespective of t i t le, who is charged with and performs any cf the regular

funct ions of  any such of f icer .  20 NYCRR 3.20(c)  .  A regular  funct ion of  the

v ice-pres ident  o f  a  bus iness corporat ion is  to  hold h imsel f  out  as a v ice-pres ident .

Here, this holding out is not only approved by the corporation, but admittedly

enhances i ts  bus iness expectancies.  Persons held out  by the corporat ion

as off icers in the conduct of business for the corporation may become de facto

of f icers whether  de jure or  not .  19 Am. Jur .  2d -  Corporat ion +1100.  The

compensat ion paid the "v ice-pres idents"  by pet i t ioner ,  Lampert ,  was proper ly

inc ludable in  the computat ion of  the corporat ion tax under  sec.  2 I0 subd.

I  (a ) (3 )  o f  t he  Tax  Law.
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B.  That  the pet i t ion of  pet i t ioner ,  Lampert  Communicat ions,  Inc.

is  in  a l l  respects  denied.  The denia l  o f  pet i t ioner ,  Lampert 's  c la im for  a

refund of  corpcrat ion tax paid for  1974 is  susta ined.

DATED: Albany, New York
Sep tember  29 ,  L976

ESIDENT

t

-[L. tfu^, V r.** .-'
CO IVIMIS SIONER

,l/, /i ,/
_Jretuul . ."', t*
CO\4MISSIONER

TAX COMMISSION

ll


